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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES ex. ERNEST WELCOME, 


-Appellant 


LEON J. VINCENT, . 
GREENHAVEN CORRECTIONAL 


Respondent. 


PRELIMINARY STATEMENT 


This is an appeal from an Order of the United 
t 


States District Court (Weinfeld, J.) entered on September 


A 


2. 1976, dismissing without a hearing Appellant's appli- 
cation for a writ of habeas corpus pursuant to 28 U.S.C. 


§2254. 


On September 15, 1976, Judge Weinfeld granted 


Appellant a Certificate of Probable Cause and permitted 


him to appeal in forma pauperis to this Court. 


*Said opinion is attached hereto as Appendix "E. 
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1. Whether Appellant was deprived of his due 
process right to a fair trial when the trial court refused 
to permit his counsel to question Alfred Cunningham, a 
defense witness, regarding his confression to the very 
same crimes for which Appellant and his two co-defendants 


were on trial. 


Whether Appellant was deprived of his due 
process right to a fair tri by the admitted perjury of 
the prosecution witness (Vincent Turner), whose false tes- 


timony was induced as a direct result of t:- People's 


promise of leniency at his subsequent sentence on five 


separate robbery charges 


STATEMENT OF FACTS 


Prior Proceedings 


On March 10, I ( Appellant was convicted in 
the Supreme Court, Bronx County (Gellinoff, J.8.C.) 
a jury trial of two counts of murder and was sentenced 


to two concurrent terms of 25 years to life imprisonment 


The convictions were affirmed (without opinion) 
Appellate Division, First Department, on May 2, 

(39 A.D.2d 841) and on 3, 1972, the former 

Adrian P. Burke denied pellant's application for leave 
to appeal to the New York Court of Appeals. Thereafter, 
the Hon. Charles Brietel agreed to reconsider the deniai 
of the leave application for leave to appeal to the New 
York Court of Appeals, providing that it was determined by 
that court that the court had jurisdiction to reconsider 


leave applications. 


In the interim, Appellant moved in a motion 


dated May 21, 1973, in the Supreme Court, Bronx County, 


for a new trial pursuant to §440.10())(g) of the New York 


Criminal Procedure Law on the ground that evidence dis- 
covered subsequent to his trial revealed that one Vincent 
Turner, a prosecution witness, had recanted his trial tes- 
timony and had admitted perjuring himself. Additionally, 
Appellant moved to vacate the judgment against him pursuant 
to §440.10(4)(h) of the New York Criminal Procedure Law on 
the ground that his trial was tainted by the admitted perjury 
of a prosecution witness and that as a result, he was thereby 


denied his due process right to a fair trial as guaranteed 


by the Fourteenth Are ent of the Federal Constitution. 
On November 7, 1973, Justice Sullivan denied Appellant's 
motion for a new trial, and on April 22, 1974, Justice 
Owen McGivern granted his application to appeal to the 
Appellate Division. However, on December 5, 1974, the 
Appellate Division affirmed without opinion Justice 
Sullivan's order. Justice Emilio Nunez dissented and 
granted Appellant permission to appeal to the Court of 


Appeals. 


Thus, both the judgment appeal and the motion for 
a new trial were consolidated in the New York Court of 
Appeals. On September 24, 1975, the New York Court of Appeals 
unanimously affirmed Appellant's judgement of conviction and 


the Order denying the motion for a new trial. 


Finally, on September 2, 1976, Judge Edward Weinfeld 
denied Appellant's application for a writ of habeas corpus. 
Facts 

The charges in this case emanated from an inci- 
dent occurring on November 2, 1967 at approximately 3:40 


p.m. in the Katz Brothers’ Realty office. Three armed men 


entered this office and thereafter shot and killed Seymour and 


Hyman Katz. 


Accordingly, Appellant and his two co-defendants, 
Winston Holmes and Charles Gale, proceeded to trial on an 
indictment charging them with 2 counts of common law 


der and two counts of felony murder. 


The prosecution presented four eyewitnesses to 
the crime. Janet Lacorn was the only eyewitness to iden- 
tify Appellant, and Dolores Marcell, who was not an eye- 
witness to the crime, allegedly bumped into Appellant on 


the street in front of the Katz Krothers' Realty store 


JANET LACORN, an employee for Katz Brothers, tes- 
tified that on the afternoon in question she heard the office 
bell ring at about 3:45 p.m., which meant that someone was 
in the waiting room who wanted to pay their rent or rent an 
apartment. At the teller's window, she saw a man standing 


in the waiting room who asked her about an apartment he had 


seen advertised in the paper. At that point, Hyman Katz 


came out of his office and said he would handle it (17,18).** 
> 


She returned to her desk, but a few minutes later, she heard 


*At the outset, it should be pointed out that the 
testimony of the eyewitnesses to the crime was particularly 
confusing, since instead of identifying the party they were 
referring to by name, the witness identified the men as 
Person No. l, No. 2, etc. The 2fore, throughout it is very 
difficult to ascertain which defendant is being referred to. 


**Numerical references are to the pages of the trial 
transcript. 
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that on November 12th, he had been wearing 
coat and no hat 
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the Li of Albert Cunningham that 
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Appellant) had a gun (710) 


DOLORES MARCELL testified that on the 

incident she heard some girls screaming 
the > building, which was the Katz Realty 
She left her building and as she approached the entrance 
the Katz building, she observed three men coming ou 
doorway (136) She walked into these fellows, said 
me" and asked what had happened. She was informed by 
white gentleman that "Seymour got shot '" She turned 

to her office and saw one of the fellows whom she had 
first bumped into, standing there. He told hat he was 
paying the rent upstairs and somebody got She replied 


"You are not going into my office." Whereupon she went to 


her own office and locked the door. She identified Appellant 


as the man she had talked to. She was positive that Appellant 
had been wearing a dark coat and hat, and not a checkered 

coat (973). When she was asked in court to point to the 

man she had bumped into on the street, she first pointed to 
the co-defendant, Holmes, but then claimed that she had been 


mistaken (971). 


This witness further stated that in a lineup 


held in the middle of December, 
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she identified Appellant 
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FARRELL testified that no otograpt! 
were taken of the lineups in which Appellant participated 
(908) Additionally, all the DD-5 forms pertaining the 
Lacorn lineup were missing (853) Although the DI 
forms were made out in triplicate, all 3 copies were 
missing (884). Consequently, no one knew the date of this 
particular lineup Moreover, the Detective's memo book 
regarding the investigation was "misplaced." (87)* 
According to the Detective, Mrs Lacorn had pre 
viously been shown photographs of Appellant, but she had not ’ 
been able to identify him from the pictures (334). Even 
though Mrs. Lacorn selected Appellant from the lineup, he 


was permitted to leave the police station 


PATROLMAN THOMAS WHITE, who was at the scene of 


the crime after the murders, wrote the following description: 


of the perpetrators of the crime in his memorandum book 


*Motions for a mistrial were made and denied by 


the court because of the unavailability of these documents. 


alleged statement from Turner and that Appellant should 
have had a separate hearing to determine the admissibility of 
his statement. Counsel also moved to strike Turner's tes- 


timony. The Court denied the motions. Turner then admitted 


that he had been convicted a four prior crimes - attempted 


grand larceny, two policy convictions, and robbery in the 
second degree. He was presently incarcerated in the Bronx 
awaiting sentence on five pending robberies. He knew that 
robbery carried a maximum penalty of 25 years. He denied 
that he had been promised anything in return for his tes- 
timony, but stated he did expect some consideration for it 


(989-90, 997-98). 


Appellant presented three witnesses in his behalf 
who stated that at the time the crime was to have occurred, 
he was at his mother's home in the Bronx. First, LUCILLE 
WASHINGTON, Appellant's girlfriend, stated that she was with 
Appellant on the afternoon of the crime at his mother's 
house. Appellant was washing the walls in order to help 
clean the house for a party his mother was giving the next 
day (1037-38). At about 2:00 p.m., a friend of Mrs. 
Welcome's arrived, named Rita (1039). Another friend named 


Mildred came at about 4:00 p.m. MILDRED STANFIELD testified 


that on November 2nd, she saw Appellant at his mother's 
house at about 4:00 p.m. (1077-78). She stayed at the 
house until 7:30 p.m., and Appellant was there the entire 


time. RITA BRITT, a Registered Nurse, testified that she 


came from Connecticut to Appellant's house to bring some 


potato salad for the party. She arrived there about 2:00 
p.m., and saw Appellant there washing the walls (1160). 


She left the house about 3:30 p.m. (1141). 


ALBERT CUNNINGHAM, also called as a witness in 
Appellant's behalf, testified that he had been indicted 
for the Katz killings (1194). On November 2, 1967, he 
drove to the Bronx with Branch and Greene, who had shot- 
guns and pistols (1227). The three of them thereafter 
entered the hallway at 308 East 149th Street in the Bronx and 
robbed the Katz Realty office (1233). He did not know whether 


during the course of this holdup a shooting occu:red (1224): 


The court refused to permit counsel to enquire 
on direct examination into any statements made by Cunningham 
to any police officer or district attorney (1196). Counsel 
objected to this ruling, claiming that the defendants were 


charged with acting in concert with a fourth person who 


was established to be Cunningham. Therefore, counsel 
argued that he was a co-conspirator and his statements 
should be admissible (1197-98, 1200). The court then ruled 
that counsel could question this witness regarding what 

he had observed and only if it became necessary, would 
counsel be permitted to confront him with prior contra- 
dictory statements (1200, 1216-18). In response, the 
district attorney argued that a party could only impeach 
its own witness' statement with a written statement signed 
by that person pursuant to N.Y.C.P.L.R. §4515 and C.C.P. 
§8-A (1208). The court refused to hold as the district 


attorney requested (1211). 


Upon cross examination by the People, Cunningham 
denied robbing the Katz Realty office. He stated that he did 
not at first understand the questions put to him by Appellant's 
attorney. He thought that the attorney was talking about the 
confession. He acknowledged that he had been charged w'~h 
the Katz killings, but therafter the charges had F77. dropped 


(1226). 


When counsel on redirect sought to question 


Cunningham regarding his confession, the court refused to 


permit this line of questioning. Counsel contended that 
since the district attorney brought forth the issue of 

the confession, the jury should understand why the charges 
had been dropped. Further, counsel argued that since in- 
consistent statements had been made by the witness, he should 
be entitled to use these statements to impeach the witness' 
credibility (1230, 1232). Appellant's counsel also pointed 
out that Cunningham's confession had been ruled admissible 

by Judge Murtagh (1235). The court, however, continued to 
refuse to allow counsel to ask any questions referring to 

the confession (1236). Appellant's counsel protested, stating 
that Cunningham had made a confession regarding this kiiling 


to Assistant District Attorney Vitale. In this confession, he 


had admitted his involvement and the involvement of two others, 


Branch and Greene, and on that basis, the District Attorney 


did in fact proceed to trial. 


Burton Roberts, the District Attorney of Bronx 
County, then appeared personally in court and informed the 
court that Cunningham could not have committed the crime, 
since it was revealed that Cunningham was an addict suffering 
from the symptoms of withdrawal and would have admitted to 
anything (1244-45). Cunningham was also alleged to have 


been the driver of the getaway car, and therefore could not 


have been identified by anyone. Mr. Roberts stated that 
Cunningham had been given a lie detector test, and the 

test showed that he had nothing to do with this particular 
case. He commented, however, that he would oppose any lie 
detector test for Appellant, because the evidence against 
him was overwhelming. In this context, it must be noted 
that Appellant had continually asserted his innocence and 
had requested that a polygraph test be administered to him, 
even before the trial had commenced. Mr. Roberts did admit 
that Appellant was the only one who offered to take such a 


test (1246). 


Appellant's counsel then informed the court that 


he had brought witnesses to Mr. Roberts' office that summer 


and he refused to investigate, whereas the District Attorney 


did conduct an investigation in the Cunningham case (1247). 
Mr. Cerbone, the Assistant District Attorney trying this 

case, merely replied that he did not conduct any investigation 
because he had not been impressed with the witnesses that 


Appellant's counsel had produced (1248). 


Motion For a New Trial 


Subsecuent to Appellant's conviction, counsel 
(Julia P. Heit) was able to procure new evidence not 
previously available that Mr. Turner had recanted his 
testimony, and had admitted perjuring himself at Appellant's 


trial. 


In a motion, counsel set forth the following facts: 
In the middle of September 1972, Mrs. Emily Welcome, Appellant's 
mother, telephoned counsel to say that Mr. Turmer had advised 


her (Mrs. Welcome) that he would be willing to discuss his 


testimony at Appellant's trial with Ernest's attorney. A 


meeting was then arranged, and on September 28, 1972, counsel 
went to the home of Mrs. Welcome, accompanied at this time by 


another attorney, Richard Scheck. 


At that time, Mr. Turner gave his permission for 
counsel to tape any conversation. Counsel proceeded to 


question him regarding his testimony at Appellant's trial. 


Specificially, Turner admitted perjuring himself 
when he stated that Appellant had told him about the "two 


studs he had burnt in the Brénx." According to Tumer, 


he gave his testimony at the inducement of Charles Gale, 

who thought that Appellant might testify against him at 

the trial. Turner acknowledged that no threats or promises 

had been made that prompted this change of testimony and that 

he also was aware that he could be subjected to possible 

perjury charges because of his recantation. Finally, he 

stated that the prosecution played no part in inducing this tes- 
timony at the trial. In his written statement, Turmer stated 
that he gave this false testimony because he thought it would 


help him on his pending sentences in the Bronx. (Transcripts 
2 ft 


of the tapes and Turner's written statements are attached 


hereto as Appendix "A.") 


The District Attorney, in his opposing affirmation, 
asserted inter alia that Appellant's motion for a new trial 
should be denied since Appellant had failed to allege that 
the prosecution or the court knew the testimony to be false. 
The District Attorney also maintained that even if Turner's 
testimony was perjured, such perjury on the facts of this 


case constituted harmless error. 


In answer to the District Attorney's contention 


that their office had no knowledge that the testimony was 


false, counsel, in a reply affirmation, responded that 
Vincent Turner was a prosecution witness and at the time 

of his testimony was facing a total of 125 years imprison- 
ment on various convictions obtained in Bronx County. 
Counsel pointed out that Turner had clearly stated at the 
trial that he had hoped for leniency in return for his 
testimony. By not sentencing Turner before he testified 

at Appellant's trial, a man in Turmer's position had little 
to lose by fabricating a story against another man in 

order to have the People recommend a decrease in his sentence 
According to counsel, since Turner was in fact a prosecution 
witness whose testimony was prompted because he expected 
consideration from the People on pending robbery charges 


against him, the People in this instance must bear the 


full responsibility for this perjured testimony, although 


lacking direct knowledge of the perjury. 


Finally, Appellant in this reply affirmation, 
responded that Turner's perjury cannot be deemed harmless 
error on the facts of this case, since this admission could 
very well have been the "clinching" factor that prompted 


the jury to return a verdict of guilty against him. 


On November 7, 1973, Justice Joseph Sullivan 
denied Appellant's motion for a new trial. (His written 
opinion is attached hereto as Appendix "B."") On December 
5, 1974, the Appellate Division, First Department, affirmed 
without opinion Justice Sullivan's order (Justice Emilio 
Nunez' dissent is attached hereto as Appendix '"'C".) and on 
September 24, 1975 the Court of Appeals affirmed in a 
memorandum opinion the above order. (Said opinion is attached 


hereto as Appendix "D.") 


Introductory Argument 


At the outset, it is first necessary to analyse 
the evidence adduced against Appellant at his trial before 
proceeding to his constitutional claims of error. It is 
appellant's position that the evidence against him was so 
"unconvincing" that under no circumstance can the Respondent 


properly claim that this Court should apply a harmless error 


standard if it finds that errors of constitutional dimension 


were in fact committed during the course of the trial. Chapman 


v. California, 386 U.S. 18. In fact, it is important to 
note that Judge Weinfeld in his decision below at no time 
took issue with Appellant's analysis of the evidence, but 
instead focused his attention only on our constitutional 


claims. 


An examination of this record shows that 
Appellant's convictions of these most serious crimes 
were predicated upon the vague, uncertain, and contradic- 
tory testimony of two of the People's witnesses, Janet 
Lacorn and Dolores Marcell, and the totally unreliable 
testimony of Vincent Turner, who candidly admitted that 
he expected consideration in exchange for his testimony 
against Appelle.ut when sentenced o his five pending 


robbery charges 


The only eyewitness to the srime, who identified 
Appellant was Janet Lacorn. She observed a man in a checkered 
or herring bone coat leaning against a door for only 30 seconds. 
Although at the trial almost two years later, she insisted 
that this man was Appellant, oddly enough, only a few hours 
after the crimes had occurred, Mrs. Lacorn was unable to 


give any description of this man to Detective Joba. In fact, 


she expressly told him that although she could perhaps identify 


the first man, she had grave doubts regarding her ability to 


identify the second man since the "second man I just got a 
glimpse of." (177-78) It is inconceivable that this witness, 
who could give the police no real description of the man 


alleged to have been Appellant only hours after the crime, 


was able to so positively identify him in a lineup held 
more than a month later, especially when she previously 
failed to select Appellant's picture from a series of 

photographs shown to her by the police. In this context, 
what transpired at the lineup assumes critics importance. 
Yet, for some unexplained reason, all the forms per- 
taining to this particular lineup had been lost, together 


with Detective Farrell's memorandum book regarding the in- 


vestigation. 


Dolores Marcell, although not a eyewitness to the 
crime, allegedly bumped into Appellant on the street in 
front of Katz Brothers' Realty store. In direct opposition 
to the testimony given by Mrs. Lacorn, this witness insisted 
that Appellant had been wearing a hat and a solid dark brown 
coat. Since neither Marcell nor Lacorn were able to give 
the police any specific facial characteristics of the man 
they claimed to have been Appellant, the fact that they both 
were so positive as to what this man had been wearing, and the 


fact that their testimony differed so materially on this point 


casts grave doubts as to whether Appellant was actually one 


of the men involved in the crime. Furthermore, Miss Marcell, 


when asked to identify Appellant in court, pointed first 
to the co-defendant, instor olme:s Justice Nunez, in 
his dissenting opinion in e Appellate Division, aptly 


described the identification of these o witnesses 


stating "The case against Appellant is weak and unpersuasive 
5 5 rt t 


in order to bolster the highly questionable 


identifications by Marcell and Lacorn, the Peop] presented 


Vincent Turner as a witness, who testified that Appellant 

had told him that he had "burnt two studs in the Bronx 
Notwithstanding that it is our position that this testimony is 
not only perjured, but that in any event i as so inherently 
unreliable that it should have been stricken from the re cord, 
it cannot be denied that this witness had a definite 

to fabricate his story. ‘his was a man who testified 

he had five pending robbery charges against him, and 

that he faced a maximum of 25 years on each charge. 

fore, he expected consideration for his testimony. ‘he 
instinct for self-preservation must have surely outweighed 


any virtuous desire to tell the truth 


Such spurious testimony by Turner, coupled with 
the inconsistent and unreliable testimony of Miss Marcell 
and Mrs. Lacorn, constituted the People's case against 


Appellant. 


Appellant, on the other hand, from the very 
outset, insisted that +e was innocent of t! crimes 
charged He repeatedly requested that a polygraph test 


be administered to him Although the People administered 
such a test to Alfred Cunningham, who actually nfess¢ 
to the crimes charged, the People still refused to give 
Appellant this test, claiming that the evidence against 
him was overwhelming. While it is agreed that the result 


of 


es nolver: 
the polygrap! 


evidence, nevertheless, 


a s 


basis for investigatior And such an investigation was 


certainly in order in this case, since the People had 


actually proceeded to trial against one Alfred Cunninghar 
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man. However it is eviden 


District Attorney's office, for some reason, refused to 
conduct a thorough investigation of Appellant's claims o! 
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innocence. Appellant's trial counsel stated on the record 


that he had brought various witnesses in Appellant's behalf 
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to the District Attorney's office for investigation. The 


only reason given by the People for their failure to inves- 


tirate these witnesses’ stories was Mr. Cerbonne's statement 


in court that he had been "unimpressed" with these witnesses. 


review, 


ARGUMENT 
POINT 1 


APPELLANT WAS DEPRIVED OF HIS DUE 
PFQCESS RIGHT TO A FAIR TRIAL WHEN 
[HE TRIAL COURT REFUSED TO PERMIT 
HIS COUNSEL TO QUESTION ALFRED 
CUNNINGHAM, A DEFENSE WITNESS, RE- 
GARDING HIS CONFESSION TO THE VERY 
SAME CRIME FOR WHIC” APPELLANT AND 
HIS TWO CO-DEFENDANTS WERE ON TRIAL. 


Alfred Cunningham not only confessed to the crimes 
for which Appellant and his two co-defendants were charged, 
but the District Attorney's office actually proceeded to 
trial against him. It was thus imperative that Cunningham 
be questioned regarding the confession he had made and that 
the jury be permitted to determine its truthfulness. The 
trial court's refusal to permit any questions regarding the 


confession curtailed Appellait's examination of this witness 


and denied him his due process right to a fair trial. 


Cn direct examination by Appellant's counsel, 
Cunningham admitted participating in the Katz incident with 
two men named Branch and Greene. On cross examination, 
however, this witness retracted his direct testimony, claiming 
that he thought that Appellant's counsel had been referring 


to his confession to the crime. When counsel then sought to 


question Cunningham regarding this confession, the court 
refused to permit any such questions, even after counsel 


had vigorously protested that the confession had been 


ruled admissible by Judge Murtagh at a Huntley Hearing, 


and that the People actually had proceeded to trial on the 
strength of this confession. By refusing to permit Appellant 
to question Cunningham regarding his confession, the trial 
court in essence stripped him of his right to present a most 
fundamental defense; to wit, to establish before the jury 
that another man committed the crimes for which Appellant 


now stood accused. 


In Chambers v. Mississippi, 410 U.S. 284 (1973), 
the Supreme Court was confronted with an analogous situation. 
In Chambers, the defendant at his murder trial attempted to 
introduce the testimony of three witnesses whose proffered 
testimony was to the effect that one McDonald had confessed 
to committing the crimes for whi: 
trial. The trial court barred this testimony as inadmissible 
hearsay evidence. Additionally, the defense, who called 
McDonald as its own witness, was precluded from questioning 
him as an adverse or hostile witness in regard to the cir- 


cumstances of the repudiation of his confession. The court 


justified its ruling on the theory that a party may not 
impeach his own witness. In reversing the conviction, 
the Supreme Court held: 

"We conclude that the exclusion of this 

critical evidence, coupled with the 

State's refusal to permit Chambers to 

cross examime McDonald, denied him a 

trial in accord with traditional and 

fundamental standards of due process." 

S10 0.5. 6t p. 313 

The same result must be reached in the present 

case, as the trial court's rulings were far more restrictive 
than what had transpired in the Chambers case. In this 


case, the jury was not even permitted to hear Cunningham's 


confession, or learn the circumstances under which the con- 


fession was given, whereas in Chambers, McDonald's confession 


was at least introduced into evidence and the jury was made 
aware of the fact that another man had confessed to the 
crime. Moreover, it must be pointed out that it was the 
District Attorney, in his cross examination of Cunningham, 
who first interjected the issue of the confession into this 
case. Once the District Attorney opened the door to this 


line of questioning, counsel on redirect certainly had the 


right to question Cunningham further regarding the 


confession. * 


Moreover, once Cunningham retracted his entire 
direct testimony, counsel should have been permitted to 
impeach the witness' credibility with reference to the 
confession as prior inconsistent statements. As noted 
in Chambers, the archaic rule that a party vouches for the 
credibility of his witness is indeed "primitive'’ and doomed 
to -extinetion, OL Y.C. PLR. 4515, C.ClP.E8(A)). Courts 
are now far more interested in ascertaining the truth than 
having the truth suppressed by such outdated rules of 
evidence. Goodwin v. Page, 418 F.2d 867 (10th Cir., 


1969); United States v. Norman, 518 F.2d 1176 (4th Cir., 


1975); United States v. Goodlow, 500 F.2d 954 (8th Cir., 1974). 


Finally, Cunningham's answers regarding his con- 


fession should have been admissible as a declaration against 
his penal interest. Although the Supreme Court in Chambers, 
supra, specifically left open the question of whether due 


process requires the discarding of the rule excluding 


*In this regard, Judge Weinfeld evidently was of 
the opinion that Cunningham's mention of his confession was 
spontaneously uttered by him, and that the People's cross 
examination of him did not open the door to that line of 
questioning. However, we submit that on this point the record 
speaks for itself. Moreover, once Cunningham interjected the 
issue of the confession into the case and especially when the 
prosecutor failed to make any motions to strike such statement, 
counsel at that point had every right to question Cunningham 
regarding his reputed confession. 
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declarations against penal st, the court neverthe- 
less found that said statements suld t admissible in 
that case. The court reasonsed that McDonald's confessions 
were made under circumstances that "provided considerable 


assurrance of their reliability." 4:0 U.S. at p. 300. 


lar case, Cunningham's confession 
bore far more indicia of reliability than did Chambers, and 
should have been heard by the jury. However, Judge 
Weinfeld, in denying Appellant the relief sought, predicated 
his opinion almost entirely on the conclusion that Cunningham’ 
confession was unreliable. It is i -o reconcile 
such a conclusion with the fact that tne District Attorney of 
Bronx County obviously felt otherwise, as they actually pro- 
ceeded to trial against this man on the strength of this con- 
fession. The court's finding that Cunningham was an addict 
who would have admitted to anything is equally unpersuasive 
on this record. Judge Murtagh, who must have been well aware 
of this factor and all the other circumstances surrounding 


the rendition of the confession, unequivocally ruled that 


Cunningham's confession was freely and voluntarily rendered. 


The defense would be hard-pressed to find a better indicia of 
tr 


reliability than Judge Murtagh's ruling, which was rendered 


S 


the conclusion of a complete hearing on this very 


It must also be presumed that the District 
Attorney, before Judge Murtagh, had argued strenuous]: 
that the confession should be deemed admissible and 
Judge Murtagh, in finding as the People urged, must have 
rejected as lacking in merit the contention that 
Cunningham was under the influence of drugs at that 
and would have admitted to anything. Certainly, it is 
blatantly unfair to allow the prosecution to twist the 
rules of evidence to suit its position in a particular case. 


A 


And that is precisely what they did here. Having once 


argued that said confession was admissible and having ob- 


tained a court ruling to this effect, the People should not 
preclude the defense from likewise using this information. 
It is up to the jury, and not the prosecution, to determine 
whether under all the circumstances, Cunningham's confession 


was a truthful statement. 


Moreover, we deem it blatantly unfair that the court 
below should accept as a criteria of reliability the fact 
that Cunningham passed a lie detector test. Such a ruling 


sanctions a double standard, since Appellant, well before 


the commencement of the trial, and even after the trial, 
stood ready, willing, and eager to take a polygraph test. 
Yet, for whatever reason, the People refused to administer 
the test to him, but would nevertheless ask this Court to 
take into consideration the fact that Cunningham passed 
the test. Appellant submits that these factors in and 


of themselves warrant the conclusion that Cunningham's 


confession must be deemed to have passed the test of 


reliability as set forth in Chambers v. 


Finally, irrespective of whether Cunningham's 
confession could be construed as vague or confused or 
whether he deliberately or mistakenly named as his two 
accomplices (Brance and Green) men who could not have 
committed the crime, the jury was still entitled to hear 
that another person actually confessed to said crimes. 

It was up to the jury to determine the trustworthiness of 

this confession after hearing all the evidence surrounding 

it. It cannot be overemphasized that Appellant presented 

a strong defense of alibi, and also vigorously attacked the 
sloppy police procedures in this case. Certainly, Appellant's 
due process right to a fair trial was seriously infringed 


upon, since the court's restrictive rulings made his defense 


“far less persuasive'’ than it would have been had his 
opportunity to present this evidence not been so cur- 


tailed. 


Accordingly, this Court should grant Appellant's 


writ of habeas corpus, since he was deprived of his due 


process right to a fair trial when the trial court refused 
to permit him to explore his accusations that another man 


committed the crime for which he was then on trial. 


POINT It 
APPELANT WAS DEPRIVED OF HIS DUE PROCESS RIGHT 
TO A FAIR TRIAL BY THE ADMITTED PERJURY OF THE 
PROSECUTION WITNESS (VINCENT TURNER), WHOSE 
FALSE TESTIMONY WAS INDUCED AS A DIRECT RESULT 
OF THE PEOPLE'S PROMISE OF LENIENCY AT HIS 


SUBSEQUENT SENTENCE ON FIVE SEPARATE ROBBERY 
CHARGES. __ 


At the outset, it must be noted that this is 
not the classic case where it is alleged that the prosecu- 
tion knowingly or deliberately, or even negligently, offered 
perjured testimony. 386 U.S. 66 (1967); 
Instead, this 
case presents the novel issue of whether the prosecution's 


practice of aliowing witnesses who are awaiting sentence on 


other charges and who admit to expectations of leniency 

on their pending sentences in exchange for their trial 
testimony, encourages perjured testimony. It is 
Appellant's position that in this case such a practice 

did induce Vincent Turner to perjure himself and accordingly, 
the People must now be held accountable for such perjured 


testimony. * 


At the time of Petitioner's trial, Vincent Turner, 
a man with a long criminal record, was facing a total of 


125 years imprisonment on pending robbery charges and 


frankly admitted that he expected consideration in exchange 


for his testimony. 


Unquestionably, a man in Turner's position has 


little to lose by fabricating a story against another man 


*Even before it was known that Turner would recant 
his trial testimony, it was argued before the Appellant 
Division on Appellant's judgment appeal that Turmer's tes- 
timony, which was given only because he expected consideration 
from the District Attorney's office on pending robbery charges 
against him, must be deemed unreliable as a matter of law and 
should have been stricken from the record. 


in order to have the People recommend a decrease in 

his sentence. The People are in effect permitted to 
utilize the vast power of their office to induce wit- 
nesses such as Turner to give testimony under such cir- 
cumstances. Such a practice not only encourages perjured 
testimony, but thwarts the very purpose of the tria! 
itself -- that is a search for the truth. It is highly 
unlikely that the truth would or could emerge from a 
witness who, but virtue of the bargaining power of the 
People, has so much to gain by favorably testif 


the People, and so little to lose. 


It is no answer to this argument to conclude 
that counsel had a full opportunity to cross examine 
Turner at trial. Even the most skillful cross examination 
could not have forced this witness to change his story, since 
defense counsel obviously could not offer him the incentive 


that the prosecution could.* 


*By presenting such an argument, Appellant is not con- 
tending that witnesses such as Turner should not be permitted to 
testify. Appellant is contending, however, that if the People 
intend to use such testimony and consider it vital to their 
case, the far better and fairer practice would be for the wit- 
ness to be sentenced on his pending charges before he is to 
give his proffered testimony. If this were the case, the wit- 
ness could then be cross examined extensively to determine the 
true nature of the bargain and to determine the exact consideration, 
if any, that he received for his testimony. But more important, 
the threats of perhaps a heavier sentence being imposed upon 
this witness, if his testimony should be favorable to the defen- 
dant, would be removed, as would any incentive to fabricate a 
story. 
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admittedly, the prosecution might not 
have had direct knowledge of Turner's perjury, neverthe- 
less they still must be held accountable, since Turmer 
was their witness and it was their prosecutorial practice 


that induced Turner to so testify. 


Moreover, it cannot be denied that Turmer's tes- 
imony played a crucial part in the prosecution's case, for 
constituted an admission from Appellant's own 

and such an 


committed the crimes charged 


’ 


admission is the most damning type of evidence that can con- 


front a defendant. The only other evidence connecting 


Appellant with the crimes charged was the vague, uncertain 
and contradictory testimony of the two People's witnesses, 


Janet Lacorn and Dolores Marcell. 


Thus, it is clear that the prosecution used the 
testimony of Turner to bolster the highly questionable 
identifications by Marcell and Lacorn, and without his tes- 
timony, it is unlikely that a conviction could have been 
obtained. 

“ 


The court below assumed that Turner's testimony 


was indeed perjured, but nevertheless chose to adhere to 


traditional viewpoint 
prosecutorial misconduct 
Once the court the basic ‘ hat Turner 
Appellant's tria it was incumbent 
1e Peopl 
the prosecutori 
imony i XC han re 
ld thereafter be impos 
Moreover, contrary 
does not in any way restrict the proseci 
informants, accomplices, 


preserve the integrity 
must be afforded 
perjured 
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full responsibility jf it is subsequently discovered 
their witness in fact perjured themself order to ingrat 
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APPENDIX A - TRANSCRIPT OF TURNER'S RECANTAT ION 


TESTIMONY FROM VINCENT TURNER 


TAPE RECORDED ON SEPTEMBER 28, 1972 


Re: ERNEST WELCOME 


A2 


My name is Julia Heit, I am an attorney with 


Legal Aid Society, Criminal Appeals bureau at 119 Fifth 


Avenue, New York, New York. 


I am at the home of Mrs. Welcome. The exact address 


of Mrs. Welcome is (what's your exact address) 2410 Eighth 


Avenue. I am here to talk with Vincent Turner who gave 


testimony against Ernest Wel¢come at his 1969 trial. 


Umn, Mr. Turner please tell us the testimony that you 


gave against Ernest Welcome. 


(Mr. Turner starts talking) 


Heit: Would you give us your name and address? 


Turner: My name-2s Vineent Turner, I live at 2226 7th 


Avenue, Apt. 18. And uh, now I. work asa barber. Un; IT: ch 


testified against Ernest Welcome at his in ‘69, 1969 and uh 


A3 


my testimony was false. 1 did it te try to help the others 


that was involved in this case, 


Heit: What did you testify to? 


Turner: My statement was made, uh that was said was that 


uh, that Ernest had told me about this uh, killing that had 


happened, (pause) that he had (yeah) that he had uh burnt two 


guys in the Bronx. The two Katz brothers, I uh believe that 


is the name and uh this is not true and uh one of his co- 


defendants had told me to say tnis here. 


Heit: Do you know his name? 


Turner: Charles Gail, to make things easier on the uh, 


on the rest 


Um, you say to make things easier on 


them? What did you mean by that statement? Why would your 
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testimony against Welcome make thinas easier for the other 


two co-defendants? 


Turner: They had felt uh, that Ernest had wanted to 


testify against them. So before he can, they came to me and 


said they wanted me to testify against him. 


Heit: Did they tell you that Ernest had some information 


regarding the crime or you don't know? 


Turner: No, I don't know anything about that. 


Heit: Let me just reiterate. You testified at Ernest 


Welcome's trial that Ernest in a pool room, uh a few weeks 


after the trial, a few weeks after the #=xm crime was committed 


told you did you hear about the two studs that I burnt 


Bronx? Was this testimony true 


turner: 
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This testimony was 


prosecution 


Turner: No. 


\ 


Heit: You gave this false testimony sclely because 


of your conversations with Charles Gale in an effort to help 


Charles Gale and Winston Holmes? 


Turner: Yes. 


Heit: Yes, uh Mr. Turner, have you ever met me before 


evening? 


Turner: No. 


Heit: Did I make any threats to you. 


Turner: No. 


Heit: Did I make any promises to you? 


Turner: No. 
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Heit: Uh. Did 1 only say that 


perjury charges because 


Turner 


tell you that your parole would be violated 


if in fact you were subjected to uh perjury charges because of 


Turner: Yes. 


Heit: You are still willing tc uh this statement ” 


Turner: Yes. 


Heit: Ah. Is there anybody 1 the room with me that 


is threatening 


Turner: 
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Has anybody threaten 


does any body know on the street 


testified against Ernest 


Turner: No. 


Heit: Did anybody threaten oh tr: inytime or 


Heit: You know that you should try to retract this 


Heit: Mr. Turner at Sing Sing Prison, uh did you in 


give Mr. Welcome an 


Turner: Yes. 


Heit: Uh. What did yo:: say in this a 


TUSNe TY: That my test 


really don’t quite remembe 


$iqn 


fave this affidavit notarized? 


Tarner: 


Scheck: My name 


JULIA Heit, yt ivang #f 2104 East 17th 


Street. 
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APPENDIX fF - JUSTICE SULLIVAN'S OPINION DENYING 
APPELLANT'S MOTION FOR A NEW TRIAL 
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testimony. Hence, there 
testimony knowingly used 
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Appendix #- Justice Sullivan's Opinion Denying 
Appellant's Motion for A New Trial 


Appendix B- Justice Sullivan's Opinion Oenying 
Appellant's Motion for A New Trie!l 
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Appendix | - Justice Sullivan's Opinion Denying 
Appellant's Motion for A New Trial 
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APPENDIX © - ORDER OF APPELLATE DIVISION AFFIRMING 
WITHOUT OPINION APPELLANT'S MOTION FOR A NEW TRIAL 
AND DISSENT OF JUSTICE NUNEZ 


1 


_ 
“ 


f ce 


entered or 
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Appendix @ - Order of Appellate Division Affirming 
Without Opinion Appellant's Motion for a New Trial 
and Dissent of Justice Nunez 


of sounsel for the appellant 


of counsel for the respondent —; and due delioeration liaving: been had therea: 


It 1s Mparingausty ocdered that the 


<O appealed from be and the same ts hereby 
i 


McGivern, P.iJdi4 Markewich; “Nunez, Macken, Jd. 


The Peoole of the State of New Yor, 
Respondent, J.B.Gould 


-against- 


Ernest Welcome, 
Defendant-Appellant. 


ireme Court, Bronx County (Su 
on November 7, J73, affirmed. 


Nunez, J. ,, in a memorandum as follows: 

; I would reverse and grant the motion to set aside 
the verdict on the grounds of newly discovered evidence to 
the extent of remanding the matter for a hearing. 

Convicted of murder after trial, Ernest Welcome 
de serving 4 Soufence of 25 vears to life. Oefendant steac 


+ 


fastiy assert. his innocence, asked for a polyuraph 


which was denied, and presented an alibi defense su: 


BEST COPY AVAILABLE 
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Appencix @C- Order of Appellate Division A «irming 
Without Opinion and Appellant's Motior for 4 New Trial 
and Dissent of Justice Nui 
by three witnesses who stated that at the time 
was committed he was at his mother's house. The People 
called one Vincent Turner, who at the time was facing five 
separate robbery charges. He testified that about two weeks 


after the commission of the crime he met Welcome in a pool 


hall. Welcome asked him if he heard what happened in the 


Bronx. Turner replied no, and Welcome stated "them two studs 
that I burnt." Turner has now recanted. He states that he 
perjured himself when he testified that appellant told him 
about the two studs that he had “burnt". Turner's testinony 
aside, the case against appellant is weak and unpersuasive. 
The only other evidence connecting appellant to the crime j 
the identification of Ms. Laccorn and Ms. Marcell. These 
witnesses did A ; to what Welcome was wearing at 
time of the crime. Laccorn, the only eyewitness against de- 
fendant, could not describe Welcome to a detective a few hi 
after the crime and did not select his photo from a 


played to her. She said she had just "got a qlimpse 


. 
7 


dant. Marcell. said she bumped into Wel: 
n 


front of the premises where the crime had beer 


direct opposition to Ms. Laccorn, she t 
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Appendix & - Order of Appellate Division Affirming 
Without Opinion Appellant's Motion for a New Trial 
and Dissent of Justice Nunez 


had been wearing a hat and a solid 


identify defendant in court, 


In Giglio v. Ur 


the Supreme Court at pag 


"A new trial is required if ‘the false 
testimony could . . . in any reasonable 
likelihood have affected the ju.gment of 


Cre Sey 5). Se 


See also People v. Priori, 164 N.¥. 459 (1900). Defendant has 


requirements of §440.10(1)(g) of the Criminal Pro- 


met all .the 


cedure Law entitling him to a hearing. If it is found that 


Turner, a key witness for the People, perjured himself at 


trial, it may very well follow that he is entitled to a new 


trial. 


* 


Order filed. 


4 


HAY), aia j 
SPER DIX L 


State of New Work 
Court of Appeals 


MEMORANDUM 
No. 432 
tones’ 
Wineton Holmes, 


he? 
Ui 


taf. Hete, NY. 
Ernest Welcome 
Arnold E..Watilacb, 8.Y... City 
Washor of counsel) for appellar: 


Holmes. 


Mario Merola, District Attorney 
Gould of counsel) for respondent 


ME.MORANDIIM 
defendants appeal 


the detendant 


statute (CPI 
{s nature i ‘ sed to the 
he cireumstances ¢ 
if the substance 


’ 


rroundiny tt leeed ‘ fon hich w lly develx« 


papers 


been imposed CNew 


ity. i } a Ss 
the appellant ipplication purs 


grantiny leave to appeal to the court o! 


When the application 1 submitted to t 
t?} 


o> 


it be made to t 


court to determine the application" (( 


( ons id 


of the judve so designated must be 
oN & ; he 


663; People v. McCarthy, 250 N. 58, 3 


New Yorke Court of Appeals, p+ 718, fn..70 


reconsideration in the Holmes case was ma 


and nearly a year after the judge, origin 


Similarly, in the 


two years after denial and three months a 


denied Leave. had left this. court. 


our Ge oO] 


| 


YT 


{ cx 


timed 


appeals \ 


{ 
i 


On dt onvlant 


Department 


Appeals 


which a! judgments < ( 


dismissed 
an 


from 


al 
irmed 


Cy < 


{ 


On defLcodant Weicome 
Farst 


Lbial 


Department, which an order 


Order atiirmed 


he 


uant 


appeal 


i 


Net de 


sSienate 


£74 


§& 460.20 {2} by) The decis 


' , ; a es 
ered ina. Lr eop Ls hRaan,. 


62: Cohen and Karger, 


). Moreover, the application for 


fourteen months after denial 


} 
ce 


ally designated, nad left this court. 


application was made nearly 


fter the who originally 


re 


Appel 


convic 


ler 
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Decisions 


SEPTEMBER 24, 1975 


CASE 


1 No. 432 
The People &c., Respondent, On defendants' appeals from orders of 


va. the Appellate Division, First Depart- 
Ernest Welcome, and ment, which affirmed judgments of 
Winston Holmes, conviction: 


Appellants. Appeals dismissed. 


On defendant Welcome's appeal from an 
order of the Appellate Division, 
First Department, which affirmed an 
order denying a motion for a new 
trial: 

Order affirmed. 


Memorandum. 
All concur. 
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mny DISTRICT OF NEW YORK 


(ie 


ERNEST WELCOME, 
Petitioncr, 
-against-— , ve egies Mans 


J, VINCENT, Superintendent, 


Maven Correctional Facility, OPINION 


SS SO 


Resp adent. 


JULIA’ PS. HELT 
112 Hast) oth Strost 


Now York, New York 


Attorney for Petitioner 
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Attorney General. of the State of New York 


+. 4 -~y cles 


WOOL 2G L2G ¢ 


New York, New Yor:: 


Atterpey for Respondent 


EZ 


UDWARD WEINPELD, D.J. 


Petitioner, now serving a senténce of twenty- 


five years to life imprisonment in Green Haven Correc- 


tional Pacility in Stormville, New York, seeks his 
release on a federal writ of habeas corpus. He claims 
he was denied his right to a fair trial under the 
Fourteenth Amendment by the refusal of the trial judge 
to allow him to examine a defense witness as to a 
confession previously made by that witness, and by the 
alleged perjury of another witness. 

Petitioner and two co-defendants were con= 
victed of two counts of murder on March 10, 1970, after 
a jury trial in tne Supreme Court of the Stata of 
Hew York. His conviction was affixmed without opinion 


by ths Appellate Division, First Department on May 2, 
7) 


i -—¥¢ 


1972, and leave to appeal, althougs initially denied 
by .fué€g2 Burke of thiz Cou of Appeals, was granted by 
Rreitel on March 7, 1974. 


rim p2titioner moved, on May Zhe 


E3 


(2) 


conviction, based upon the post-trial recantation 


of a prosecution witness. The motion was denied by 


eme Court without an evidentiary hearing on 


the Supr 
November 7, 1973. The Appellate pivision affirmed 
the denial of petitioner's motion on December 5, 1974, 
with one judge dissenting and granting permission to 
appeal to the Court of Appeals. The direct appeal 
from the judgment of conviction and the appeal from 
the denial of petitioner's motion for a new trial 
ware consolidated in the Court of Appeals, which dis- 
missed the direct appeal and affirmed the denial of 
the motion for a new trial on September 24, I on, 
It 1s not disputed that petitioner has exhausted his 
available state remedius. 


qhe crime of which petitioner was convicted 


tna murder, on November 2, 1957, of Hyman and 


G5 440.10(1) (5) and (h)- 
$6 Apo. Div. 2a 860, Jol N.Y.£.2d 372 (1st Dept.) - 


47 1.4.70 O22. 375 N.Y.S.2d 575, 333 N.E.2a 628. 
The Court of Appeals disminsed petitioner's direct 
apoeal on tha ground that Chief gudga Yreitel had 
no authority to qarant leav4 to appeal after sudge 
Hurka had dznied it, and that therefore the cas? 


was not properly defore the court. 


‘ ™ hei 
ey Katz, during 4 robbery at their real estate 
(5) 


in the Bronx by three men. Petitioner and 


_dafendants procceded to trial under an indict~ 


which charged th anc fourth unnamed person 
two counts with cormon law murder and in two counts 


against petitioner was 


“atz brothers, was present 


She identified 


lores Marcell, who 


12 sane 


he encoun= 


essential facts 


witnessas ident. fied petitioner tn i ttesaps Aled at 


though Marcell initially pointed to one of petitioner's 


co-defendants instead of petitioner, in court as well. 
Vincent Turner testified that about three weeks 
r the robbery he was approached in a pool room by 
petitioner, who asked Turner 4£ he had heard what had 
happened in the Bronx, and referred to "(t])hem two studs 
that I burnt.” On cross-examination it was brought 
out that Turner previously had been convicted four times, 
and that he was then in jail awaiting sentence for five 
robveries, cach of which could lead to imprisonment for 
up to twenty-five years. Turner testified that although 
no promise had been inade by the state, i.e did expect 
seme conuideration in his -entencing as a result of his 
tostimony. 
petitioner's defense was an alibi, based on the 
tanstimony of his girl friend and two friends of his mother 
that vatitioner was st his mother's house at the time 
the crime occurred, helping propars for a party the naxt 
day. Tia also called Albert Cunningham as a defense wit- 
nas3. Puring the investigation of he murders, Cunningham 


had b2en questicnaad by an Assistant District Attorney 


£6 


in the presence of two detectives, and had stated 


i Ne Ne 


thut he participated in the robbery with two persons 


named Branch and Green and a fourth whom he could 
not identify. Cunninghan told the investigators that 
while the others went upstairs in the building he re- 
mained on the staircase; that wien he heard a shot he 
ran from the building and left the area in a cab; and 
that he later met Branch who gave him $200 which he 
guessed "was 1 shat." Cunniagham's oral answers, 
neither signed nor 


xr the murders and 


}°s were 
t{ the alleged 


Wrong Man was 


VAingham was called 


E/ 


his arrest and indictment he had had conversations with 


the Assistant District Attorney and the detectives 
(7) ; 
(Tt. 1194-95). When petitioner's counsel sought to 


a * 


ask Cunningham what he had said at that time, the court 


sustained the proeecutor's objection. After sidebar 


discussion the trial judge indicated that he would per- 
mit defense counsel to interrogate Cunningham as to 
any part he or anybody else played in the murders, 
but not as to what Cunningham told others. The judge 
further ruled that if it appeared Cunningham was a 
hostile witness, thet is, implicated Welcome or his 
co-dafandants, cross<-examination of Cunningham would 
be permitted os to his praor inc naistent statements 

tha Assistant District Attorn*y and others, even 

ntraterents were not in writing (T. rey | 
Upon continued direct ex umination, Cunningham 

testified that he drove ¢ » Bron with Rranch and 
Creen and that thev ~ ayred with a chotgua and pistols. 


Ho testified that they robbed the Fak brothers’ real 


payes of the ¢rial trongcrio® 4s 


“ord of petitiorec'a d.rece acoaal 


D2 rision, 


~ 


ES 


estate office but that he did not know if during the 


course of the holdup a shooting occurred (T, 1223-24), 


On cross-exemination by the prosecutor, Cunningham re- 
tracted his prior testimony, stating that he misunder- 
stood defense counsel and thought his questions referred 
to the confession --- a term, incidentally, volunteered 
(8) 
by Cunningham. He then categorically denied com- 
mitting the ropbery, knowing anything about the crimes 
or evan kn ig the location of the Katz brothers’ 
realty off ‘ y On redirect, defense coun- 
jat Cunningham 
thercfore “opened the 
mn him about his 
ricet Attorney and 
ish that these were inconsis-= 
en on cross-examination, The 
inquiry on the ground that 


Curniachaia's testimony nac ro inculnated Welcome or 


sidebar discussion, 
errea to or mentioned 
irt observed that 
Cunningram's 


ould hava granted 


his co-defendants and that his oral statements were inad- 


missible hearsay. 


. 


Petitioner's first claim is that the trial court’s 
refusal to allow him to question Cunningham about the al- 
leged confession deprived him of a fundamentally fair trial 
in violation of his right to due process of law, He gives 
three reasons why it was error to exclude Cunningham's 
statement: (1) because the prosecutor "opened the door" 
during cross-examination of Cunningham by asking a ques- 
tion which elicited a response referring to the confes= 

because once Cunningham retracted the testimony 
te gave on direct oxamination, the d2fendant was entitled 
to immeach him (Q>spite the provisions of section 6B=a of 
the former Code of Criminal Procedure, permitting the use 
of prior inconsistent statements to impeach a party's 
oun witness only when such statoments were made under oath 


cr were rT + subscribed hy 
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impeachment in che manner ncw permit- 
may irtroduc? proof that a wit- 
inconsistent with his 
that the party Aas 
as his awn, pro- 
tatement wag mace 
sig made unaor 


mer 82 oN 
an dat Y tate «Pu dee 
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(3) because the confession was a declaration against 


Cunningham's penal interest. Assuming that petitioner is 


correct in those cuntentions, it does not follow that a 


writ of habeas corpus must be granted. The question 
presented on this application is not one of the law of 
evidence but one of constitutional dimensions, to be 
tested under the due process clause of the Fourteenth 

s, at issue is not whether it was evi- 
dential error to foreclose petitioner from questioning 
Curningham about his out-of-court statements, but 

that ruling deprived petitioner of his right to 


(10) 


ch Diaalal ers. Vv. 


was denicd due process. In 
i of murdering a polica of- 


had been committed 


710) United States ex rel. Holliday v. Adams, 443 F.2d 7, 
fmel (20 Clr. 1972); Uatece Sta ex rel. Sadowy v. 
Foy, 204 i Bul Bs i: 1960), cert, denied, 
BG ANG as nae Unitcd States rw rel. Corby v. 
Conroy, 33/ EMpO. 5 519 {(S.D.N.Y. 2971); United 
Peres! eo el. Vioon 7. Pav, 100 Fleuep. 1043, 207 
| v, Mississippi, 


of Jy ar ~ Perty 
, (Vas, Oy, 8 


Ell 


by a man named MacDonald. MacDonald had given a sworn 
statement to Chambers’ attorneys stating that he and 
not Chambers had killed the policeman, but retracted 
the confession before Chambers’ trial. At his trial, 
Chambers was allowed to introduce testimony from seye- 
witnesses Linking MacDonald to the shooting, and to 
have MacDonald's sworn confession read to the jury. 
However, when MacDonald, who was called as a Gefense 
witness, repudiated his confession upon cross-examin- 
ation, the court did not allow Chambers’ attorney to 
crore-examina MacDonald as a hostile witness. The 
court further rufused, on the grounds of hearsay, to 
allow Chambers to present testimony from three witnesses 
Of other out-o P-court confessions by tacvonald. The 
Supreme Court raversed Chambers’ conviction. 

Chamber 3 aia not establish a per se rula that 
cailure to permit cross-examination of a witness about 
prior statement which, by {neulpating the witness, al- 
legedly exculpute the defandant, 4{nvariably denies due 
procasse The Court neld only treat upon the particular 
"Zacts and circumstances of this case," the combined 


aipeact of all of tha trial court's rulings ae to deny 


Cnuambera "a trial in accord with eraditional and fundamental 


10. 


standards of due process," because those rulings made 
Chambers' defense "far less persuasive" than it would 
have been had his opportunity to present evidence not 
(12) 
restricted. Crucial to the Court's finding 
Chambers was denied due process were the persua- 
indications that the hearsay statements offered 
reliable. The confessions were volunteered spon- 


7 


taneously to friends within twenty-four hours of the 
crime; they were corroborated by eyewitness testimony, 
physical evidence and MacDonald's own sworn confession; 
against MacDonald's 
mal interast 11 MacDonald wie }cenent in court for 


sseexeminakion concernirg the 


speted ovidence “hore persuasive assurances of 


Cunningham's ccnfessic 


410 U.S. at 294, 302-03. See Maness v. Wainwright, 
539 6.36 82, 90-91 4, Cir.), rans en bane granted, 


“csr for raneas ind 


Cir. 1976)? cf 


0D (2a Circ, 


A@uwoxived him of a fair trial. He argues that the reli- 


ability of Cunningham's confession is shown in several 


ways. First, as in Chambers, Cunningham's statement 


was against his penal interest. Second, the state 
believed in the reliability of the confession enough 
to bring Cunningham to trial. Third, the confession 
was ruled admissible against Cunningham in the Huntley 
hearing. 

However, the indicia that the confession was 
unreliable are far more compelling. Not only was 
Cunningham's unsworn confession uncorroborated by any 
other evidence, but a mistrial was declared and the 
prosecution against him was dropped for substantial and 
compelling reasons. As explained to the trial court by 
tha District Attorney of Bronx County (T. 1244-46), 
police jivastigation revealed that Branch and Green, the 
cwo persons VWhom Cunningham named as committing the rob- 
bery with hin, could not have done 30 since one was 
out of state and the otnar in jail at the time. Cunningham 
was given a polygraph tost which indicated h3 had nothing 
to do with the robbery. In addition, when he made the 
ntutement, according to the Dintrict Attorney, Cunningham 


was u narcotica addict undergoing "the pangs of withdrawal “ 


Bas 


and "would have admitted anything" (T. 1245-46). 


The statement itself was vague'’and confused. 


Cunningham did not identify the building where the robbery 
tock place, excspt to say that it was a “business type 
building" in the Bronx. Nor could he state on what 
day the robbery occurred, Shown a hat and a pair of 
glasses apparently found by police at the scene of the 
murders, Cunningham stated that they belonged to the 
fourth parson, whose name he did not know. Finally, 
instead of being clearly against Cunningham's penal 
interast, thea alicqed confession contains no statement 
that he waa present at or saw the shooting or that he 
actually cemmittad a robbery. Unlike the statement in 
Chambers, therefore, Cunningham':; statement does not 
perJjuasively appear to bs trustworthy. Under these 
eirewmstuncey the court's refusal to -2llow examination 


Lr 


o* Cunningham ay to hig alleged complicity in the homi- 

cides did not hapair petitioner's Cefons2 to such an 

extant 1.9 to deny him a fundamentally fair trial. 
Patiticnar's second claim rests on the recanta-= 


tion of Vineent Turner, Over two yeara after the trial 


suPnec GAve an oral statoment to petitioner's octornay, 


hile 


which was recorded and transcribed, and signed an affi- 


davit. In those statements Turner said that his testi- 


mony relating his conversation with petitioner about 
“them two studs" that petitioner “burnt" was perjured, 
given at the behest of one of petitioner's co-defendants 
Who feared that petitioner would testify against him 
and hoped that strong evidence against petitioner would 
induce him not to do so. 

While the fact that Turner has recanted does 
not establish that he actually committed perjury at the 
first trial, since such recantations are justly regarded 
with great seratiiectea tte the court will assume that 
Turnar di. commit perjury. However, that fact by itself 
does not require that the instant application be granted. 
Petitioner is entitled to u federal writ of habeas corpus 
voiding the state court judgment of conviction only upon 
a showing that the state contrived to deprive him of his 


right to a fair trial, protected under the due procsss 


United States ex rel. Rice v. Vincent, 491 F.2a 
1525, 1332 (2d Cir.), cert. denied, 419 U.S. 880 
(1974); United States v. Troche, 213 P.2d 401, 
403 (2d Cir, 1954); 83a also Phinehart v. Rhay, 
440 F.20 713, 721-23 (Jth Cir.), cert. deniad, 
#04 U.S. 825 (1971). 
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clause. The deprivation of that right is not established 
by a mere showing that petitionar's conviction may have 
been the result in part of perjury by a prosecution wit- 
ness, unknown to the prosecutor. It is the deliberate, 
knowing, or even negligent use of false testimony by the 
prosecution, or the suppression of evidence favorable to 
the defendant, which so offends the “rudimentary demands 
of justice” that it deprives an accused of his right to a 
fair trial and taints his a iaitadie tae Accordingly, to 
establish his claim that Turner's alleged perjury deprived 
him of a fair trial, petitioner must show that prosecutorial 


(16) 
misconduct, whether by design or negligence, was implicated. 


Giglio v. United States, 405 U.S, 250, 153-54 (1972); 

Prady v. Maryland, 373 U.S. 83, 86-87 (1963); Napue v. 
Illinois, 360 U.S. 264, 269 (1959); Mooney v. Holahan, 
"OA U.S. 103, 112-13 (1935). 


Burks v. Egeler, 512 F.2d 221, 223-26 (6th Cir.), cert. 
denied, 423 U.S. 937 (1975): Elliott v. Beto, 474 F.2d 
956, 857 (5th Cir.), cert. danied, 411 U.S. 985 (1973); 
United States ex rel. Cantanzaro v. Mancusi, 404 F.2d 296 
300 (24 Cir. 1968), cart. denied, 397 U.S, 942 (1970)1 
Luna v. Beto. 395 P.2d 35, 41 (5th Cir. 1968), cert. 
d@ianied, 394 U.S. 966 (1969) (Brown, J., concurring) 3 
Johnson v. Rennett, 385 F.2d 677, 679-80 (8th Cir. 
1957), v“reatod on other grounds, 393 U.S. 253 (1968) 3 
see also United States ex rol. Birch v. Fay, 190 F.Supp. 
105, 107 (£.D.N.Y. 1961). Under certain circumstances, 
which mav vary from case to casa, however, newly dis- 
covered evidance that zw judqnent of conviction is based 


et7 


Petitioner concedes that the prosecution had no 


knowledge of Turner's alleged perjury. However, he Claims 


Turner was “induced to perjure himself and testify favor- 


ably for the Prosecution because of the expectation of 
leniency from the People in his own panding robbery cases,“ 
and that "since it was the bargaining practices of the 
People that induced Turner to perjure himself, the Prose~ 
cution, albeit lacking direct knowledge of the perjury, 
must still be held accountable," 

This claim is without merit. To accept it would 
bea effectively to foreclose the use of the testimony of 
informers, confederates or accomplices who are awaiting 
sentencsa os facing pessibla criminal charges. From time 


. 


been recognized as necessary 
(17) 
to sure the enforcement o7 criminal laws. It is 


immemorial such testimony has 


(15) (cont'd) in part upon material perjured testimony 
may wacrant tha granting of a motion for a new trial 
@éven wien the prosecution was unaware of the perjury. 
£23 Uilted States v. Rosner, 516 P.2d 269, 272 (2d 
Ciz. 1975), cert. deniad, 44 U.S.L.W. 3756 (U.S. 

June 30, 1976) (No. 75-492); United States v. DeSapic, 
435 F.2d 272, 286 n.14 (2d Cir. 1970), cert. deniad, 
402 U.S. 999, 406 U.S. 933 (1971);7 United States v, 
Marquez, 363 F.Supp. 802, 805-06 [S-D.N.¥. 1973), 
ace’d without opinion, 490 F.2d4 1383 (24 Cir.), cart, 
Arwnisd, 419 U.S. 825 (1974). 


pea Hoffa v. United States, 395 U.5, 293, 311 (1968); 
Unthted States v, Dannis, 103 °.28 201, 224 {2a Cir, 
1950), aff'd, 341 U.S, 494 (1951)) Handschu v. Special 
Gervicea Division, 349 F.Supp. 766, 769 (€.D.N.Y. 1972). 


16. 


one thing to say that a defendant is entitled to all 
information relating to the credibility of a witness 
and every opportunity to challenge his idan 
But it is quite another matter to suggest a virtual 
blackout of such evidence and to prevent its use by 
the prosecution. As long as the defense is afforded 

a full and fair opportunity to expose flaws in a wit- 
ness' testimony, the motives he may have to testify 
falsely, and the other factors which touch upon his 


credibility, the reuirement of due process of law is 


met. In this case, Turmer's motives for fabrication i. 


(19). 


were exposed to the jury and argued at length by counsel. 
Petitioner has failed to show that knowing use of per- 
jured testimony which constitutes a denial of due 


process. 


emcees ena 


(18) Sea Giglio v. United States, 405 U.S. 150 (1972); 
Drady v. Maryland, 373 U.S. 83 (1963). 


(19) In addition, it should be noted that Turner's 
recantation ntatement belies the factual basis 
for petitioner's arcument. Turner stated that 
he perjured himself, not in the hope of getting 
a lighter sentener, but at the request of peti- 
tioner's co-defendant. 


iT, 


EIS 


The petition for a writ of habeas corpus is 


dismissed upon the merits. 


Dated: New York, N.Y. 
September 2, 1976 
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